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BARON DE MONTESQUIEU 117

dition, they will always have a right to preserve what they have not a power to
part with, and to rid themselves of those who invade this fundamental, sacred,
and unalterable law of self-preservation for which they entered into society.
And thus the community may be said in this respect ro be always the supreme
power, but not as considered under any form of government, because this
power of the people can never take place till the government be dissolved.

[From Two Treatises of Civil Government, ed. W. S. Carpenter (J. M, Dent, London, 1924
(1962 repr.)), 190-3. First published 1690.]

BARON DE MONTESQUIEU

The Ideal Constitution

In every government.there are three sorts of power: the legislative; the execu-
tive in respect to things dependent on the law of nations; and the executive in re-
gard to matters that depend on the civil law.

By virtue of the first; the prince or magistrate enacts temporary or perpetual
laws, and amends or abrogates those thathave been already enacted. By the sec-
ond, he makes peace or war, sends or receives embassies, establishes the public
security, and provides against invasions. By the third, he punishes criminals, or
determines the disputes that arise between individuals. The latter we shall call
the judiciary power, and the other simply the executive power of the state. [. . .]

When the legislative and executive powers are united in the same person, or
in the same body of magistrates, there canbe noliberty; because apprehensions
may arise, lest the same monarch or senate should enact tyrannical laws, to ex-
ecute them in a tyrannical manner.

Again, there isno liberty, if the judiciary power be not separated from the leg-
islative and executive. Were it joined with the legislative, the life and liberty of
the subject would be exposed to arbitrary control; for the judge would be then
the legislator. Were it joined to the executive power, the judge might behave
with viclence and oppression. [. . .]

One great fault there was in most of the ancient republics, that the people
had a right to active resolutions, such as require some execution, a thing of
which they are absolutely incapable. They ought to have no share in the gov-
ernment but for the choosing of representatives, which is within their reach.
For though few can tell the exact degree of men’s capacities, yet there are none
but are capable of knowing in general whether the person they choose is better
qualified than most of his neighbors.

Neither ought the representative body to be chosen for the executive part of
government, for which it is not so fit; but for the enacting of laws, or to see
whether the laws in being are duly executed, a thing suited to their abilities, and
which none indeed but themselves can properly perform.
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In such a state there are always persons distinguished by theirbirth, riches, or
honors: but were they to be confounded with the common people, and to have
only the weight of a single vote like the rest, the common liberty would be their
slavery, and they would have no interest in supporting it, as most of the popular
resolutions would be against them. The share they have, therefore, in the legis-
lature ought to be proportioned to their other advantages in the state; which
happens only when they form a body that has a right to check the licentiousness
of the people, as the people have a right to oppose any encroachment of theirs.

The legislative power is therefore committed to the body of the nobles, and
to that which represents the people, each having their assemblies and delibera-
tions apart, each théir separate views and interests.

Of the three powers above mentioned, the judiciary is in some measure next
to nothing: there remain, therefore, only two; and as these have need of a regu-
lating power to- moderate them, the part of the legislative body composed of
the nobility is extiemely proper for this purpose.

The body of the nobility ought to be hereditary. In the first place itis so in its
own nature; and in the next there must be a considerable interest to preserve its
privileges—privileges that in themselves are obnoxious to popular envy, and of
course in a free state are always in danger.

But as a hereditary power might be tempted to pursue its own particular in-
terests, and forget those of the people, it is proper that where a singular advan-
tage may be gained by corrupting the nobility, as in the laws relating to the
supplies, they should have no other share in the legislation than the power of re-
jecting, and not that of resolving.

By the power of resolving [ mean the right of ordaining by their own author-
ity, or of amending what has been ordained by others. By the power of rejecting
I would be understood to mean the right of annulling a resolution taken by an-
other; which was the power of the tribunes at Rome. And though the person
possessed of the privilege of rejecting may likewise have the right of approving,
yet this approbation passes for no- more than a declaration, that he intends to
make no use of his privilege of rejecting, and is derived from that very privilege.

The executive power ought to be in the hands of a monarch, because this
branch of government, having need of despatch, is better administered by one
than by many: on the other hand, whatever depends on the legislative power is
oftentimes better regulated by many than by a single person.

But if there were -no monarch, and the executive power should be committed
to a certain number of persons selected from the legislative body, there would
be an end then of liberty; by reason the two powers would be united, as the
same persons would sometimes possess, and would be always able to possess a
share in both.

[From Charles Louis de Secondat, Baron de Montesquieu, The Spirit of the Laws, trans.
Thomas Nugent, with an Introduction by Franz Neumann. {(Hafner Press, New York;
Collier Macmillan, London, 1949), 151-2, 155-6. First published 1748.)




